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JOINT APPENDIX 
[ Filed November 5, 1962] 


4 UNITED STATES DISTRICT COURT 
é FOR THE DISTRICT OF COLUMBIA 
i Holding a Criminal Term 
, Grand Jury Sworn in on September 4, 1962 
THE UNITED STATES OF AMERICA : Criminal No. 928-62 
v. > Grand Jury No. 1121-62 


ELMO R. DEAN : Violation: 22 D.C.C. 2204 
(Unauthorized Use of Vehicle) 


The Grand Jury charges: 

On or about October 11, 1962, within the District of Columbia, 
Elmo R. Dean, feloniously did take, use, operate and remove one 
certain automobile, property of Elvy Benning, from a certain street, 
and did operate and drive said automobile, for his own profit, use, and 
purpose, without the consent of Elvy Benning, the owner of said 
automobile. 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ (Megibel) 
Foreman 


[ Filed November 9,1962] 
PLEA OF DEFENDANT 
On this 9th day of November, 1962, the defendant Elmo R, Dean, 
appearing in proper person and by his attorney, Phillip Hubbart, Esquire, 


being arraigned in open Court upon the indictment, the substance of the 


2 


charge being stated to him, pleads not guilty thereto. 
The defendant is remanded to the District Jail. 
By direction of 


MATTHEW F, MCGUIRE 
Presiding Judge 
Criminal Court # Assignment 
Present: HARRY M. HULL, CLERK 
United States Attorney By /s/H. G. Dodd 


By JOSEPH LOWTHER pepaaciere 
Assistant United States Attorney 


J. RAWLS 
Official Reporter 


[ Filed April 1, 1963] 
JUDGMENT AND COMMITMENT 

On this 29th day of March, 1963 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Paul E. 
Miller, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of Not Guilty and verdict of Guilty of the offense of Unauthorized 
Use of Vehicle as charged and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment 
for a period of Twenty (20) Months to Five (5) Years. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Edward A. Tamm 
United States District Judge 


Clerk. 
A True Copy. Certified this 29th day of March, 1963 


(Signed) HARRY M. HULL By /s/ Winnifred X. Moran 
' Clerk Deputy Clerk 
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United States Court of Appeals 


FoR THE DisTRIcT OF COLUMBIA CIRCUIT 


No. 17,942 


ELMO R. DEAN, APPELLANT 


v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
MaX FRESCOLN, 
Assistant United States Attorneys. 
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QUESTIONS PRESENTED 


In an unauthorized use of a vehicle case, where the 
Government’s evidence positively identified appellant as 
the driver of the car, and appellant’s defense was that he 
was a mere passenger, unaware the car was stolen, and 
where appellant did not object to the instructions to the 
jury: 

(1) Did the judge err in instructing the jury as to the 
elements of the offense by reading the statute, and in 
addition telling the jury that appellant was charged with 
unlawfully using an automobile without the owner’s con- 
sent? 

(2) Was it error for the judge not to state specifically 
that the offense involved general criminal intent which 
could be presumed from the doing of the act, and instead 
to tell the jury, in accord with appellant’s defense, that 
a mere passenger must be shown to have guilty knowl- 
edge that the car is stolen? 

(3) Was it error for the judge not to give a missing 
witness instruction because the Government did not call 
the partner of the police officer who apprehended appel- 
lant, when his testimony would have been cumulative, 
and he was not a witness peculiarly within the power of 
the Government to produce? 
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United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,942 


ELMO R. DEAN, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed November 5, 1962, charged appel- 
lant with unauthorized use of a vehicle (22 D.C.C. 2204) 
(J.A. 1). A jury convicted appellant on February 27, 
1963. By Judgment and Commitment filed April 1, 1963, 
appellant was sentenced to imprisonment for 20 months 
to 5 years (J.A. 2). This appeal followed. 

The evidence for the Government disclosed that on Oc- 
tober 11, 1962, two police officers of the 7th Precinct of 
the Metropolitan Police Department, Robert E. Hightower 
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and his partner, were riding in their squad car. At 3:15 
a.m. in the 3700 block of Canal Road, Northeast, they 
saw ahead of them a 1954 red Ford convertible without 
its rear lights on. On Foxhall Road at 44th Street, they 
pulled along side the Ford, and motioned the driver to 
pull over; whereupon the car swerved to the right into 
44th Street. (Tr. 11.) A chase ensued from 44th Street, 
back down Canal Road, onto the Whitehurst Freeway, 
to near 27th and I Streets, Northwest. There the Ford 
stopped and its three occupants ran to a nearby vacant 
lot. Appellant, who Officer Hightower saw driving the 
car at Foxhall Road and 44th Street, jumped from the 
driver’s side of the car and ran due north. The other 
two occupants jumped from the passenger side of the car 
and ran to the northeast. Officer Hightower apprehended 
appellant in the vacant lot. (Tr. 12, 18, 16, 23, 29.) 

The 1954 Ford belonged to Elvy Benning who had 
parked and locked the car that night on Lincoln Road, 
Northeast, near the corner of S Street. He did not know 
appellant, though he had seen him before. He had never 
given permission to appellant to use the Ford. (Tr. 3, 5, 
6, 7, 18.) Officer Hightower examined the car after he 
had arrested appellant. Its motor was running, although 
there was no key in the ignition switch which was in a 
locked position. A piece of tinfoil had been used to jump 
the post on the ignition switch. (Tr, 16.) 

Though Officer Hightower testified that there were three 
people in the car, and that appellant, wearing a 
checkered jacket, was driving, appellant testified he was 
not in the car at Foxhall Road and 44th Street. Appel- 
lant said he had left a Little Tavern in the 3300 block 
of M Street, and while waiting for the bus, he recognized 
the 1954 Ford going by, for he had seen it parked near 
his home. He said he yelled to the driver, asking whether 
he could ride to North Capitol Street; whereupon the 
driver stopped and let him in the car. He got into the 
Ford just before the entrance to the Whitehurst Freeway. 
He said he was on the passenger side of the car, and 
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when he jumped from the car to flee, after being warned 
that the car was “hot”, he ran around the front of the 
ear. Appellant said the driver of the car was wearing a 
reversible checkered jacket like his own, but the driver’s 
jacket was not reversed, as his was with the white side 
out. (Tr. 23, 29, 36, 37, 38, 44, 47, 55.) Officer High- 
tower had earlier testified that appellant was wearing 
the jacket with the checkered side out when arrested, and 
when driving the Ford (Tr. 28, 29). Officer Hightower 
testified that during the pursuit, the Ford did not stop 
to pick up a passenger (Tr. 50). 


STATUTE AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2204, pro- 
vides as follows: 


Unauthorized use of vehicles 


Any person who, without the consent of the owner, 
shall take, use, operate, or remove, or cause to be 
taken, used,’ operated, or removed from a garage, 
stable, or other building, or from any place or local- 
ity on a public or private highway, park, parkway, 
street, lot, field, inclosure, or space, an automobile 
or motor vehicle, and operate or drive or cause the 
same to be operated or driven for his own profit, use, 
or purpose shall be punished by a fine not exceeding 
one thousand dollars or imprisonment not exceeding 
five years, or both such fine and imprisonment. 


Rule 30 of the Federal Rules of Criminal Procedure 
provides in pertinent part: 


Instructions 


* * * No farty may assign as error any portion of 
the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
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the grounds of his objection. 


4 
SUMMARY OF ARGUMENT 


Appellant did not object to the instructions below, so 
he may not complain of them on appeal. The instructions 
adequately apprised the jury of the elements of the offense 
of unauthorized use of a vehicle. In line with ap- 
pellant’s testimony that he was merely a passenger in the 
car, unaware it had been stolen, the judge correctly told 
the jury that a mere passenger must be shown to have 
guilty knowledge. Appellant was not entitled to a 
missing witness instruction when Officer Hightower’s 
partner was not called by the Government. He was not 
a witness peculiarly available to the Government, and his 
testimony would have been cumulative. 


ARGUMENT 


The Instructions, Unobjected To at Trial, Were Proper. 
(See Tr. 59-63, 65.) 


Appellant had no objection to the instructions as given, 
and told the judge he desired no further charge (Tr. 65). 
Appellant is not entitled now to make his claims of error. 
Rule 30, Federal Rules of Criminal Procedure; Jones V. 
United States, 118 U.S. App. D.C. 233, 307 F.2d 190 
(1962) ; Willis v. United States, 106 U.S. App. D.C. 211, 
271 F.2d 477 (1959). 

The instructions were proper as given, so even if ap- 
pellant had preserved the point, he could not show error. 
The judge explained to the jury that it must find appel- 
lant guilty beyond a reasonable doubt of all the elements 
of the offense charged (Tr. 60). He read the statutory 
definition of Unauthorized Use of a Vehicle, and explained 
further that the indictment did not charge theft, but 
charged “unlawfully using an automobile without the 
owner’s consent” (Tr. 59). Those words made it clear 
to the jury what the Government had to prove in order 
to convict. 

Appellant’s defense was that he was merely a passenger 
in the car without guilty knowledge. The judge correctly 
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told the jury that a mere passenger must be proved to 
have guilty knowledge that the car was stolen (Tr. 63). 
Kemp v. United States, 114 U.S. App. D.C. 88, 311 F.2d 
774 (1962). While the judge did not say the offense was 
one involving general criminal intent which was presumed 
from the doing of the act, Proctor v. United States, 85 
U.S. App. D.C. 341, 177 F.2d 656 (1949), his instruc- 
tions explained the necessary criminal intent as it applied 
to appellant’s defense. 

Appellant wag not entitled to have a missing witness 
instruction An Officer Hightower’s partner was not 
called by the Government as a witness. There is no oc- 
casion to give the instruction when the evidence is merely 
cumulative. Richards v. United States, 107 U.S. App. 
D.C. 197, 275 F.2d 655 (1960); See 6 Wigmore, Evidence 
$1907 (3d ed. 1940). And Officer Hightower was not 
peculiarly in the power of the Government to produce, 
for appellant could have subpoenaed him. McGuire v. 
United States, 84 U.S. App. D.C. 64, 171 F.2d 136 
(1949). 


CONCLUSION 


Wherefore, it is respectfully requested that the judg- 
ment of the District Court be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 
MAX FRESCOLN, 
Assistant United States Attorneys. 
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